
the confidentiality ofthe information, then the § 20.2 provisions on disclosure and use ofproprietary

infonnation do not apply. AT&T's proposed § 20.2.4(iv) provides that ifthe receiving party has no

reasonable basis on which to inquire whether or not such information was subject to a confidentiality

agreement at the time such information was required then § 20.2 provisions do not apply. The Panel

'.'

finds AT&T's proposed § 20.2.4(iv) is more reasonable since it addresses whether there is any duty

in the first place for a receiving party to inquire whether the information obtained from a third party

was proprietary in nature. Ameritech's proposed § 20.2.4(iv), on the other hand, requires specific

action, namely to exercise commercially reasonable efforts to determine whether the third person had

".! .
any obligation to protect the confidentiality of the information.

ISSUE 39

Whether a three- or five-year term should be included in the Agreement approved by the

Commission? Whether the Commission or the Dispute Resolution Process should be invoked to

'\.'

resolve disputes regarding a future contract?

DECISION:

The Panel finds that the Agreement should be for a three-year term. TIle Panel further finds

that disputes regarding the terms of a future agreement should be brought to this Commission.

Therefore, the Panel finds that Ameritech's proposed Agreement language in §§ 21.1 and 21.2 should

be adopted.

REASONS FOR DECISION:

As Arneritech has proposed, a three-year term, at least to this initial contract, is better suited

to the volatility of the local exchange marketplace. In addition, Ameritech's proposed contract
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language allowing the Commission to resolve disputes regarding a new Agreement should be

~adopted.

ISSUE 40

Whether Ameritech's proposed language for Article XXIV regarding non-severability ofthe

rates, terms and conditions of the Agreement should be adopted?

DECISION:

Ameritech's proposed language making the rates, terms and conditions of the Agreement

non-severable should not be adopted.

REASONS FOR DECISION:
:~

The Panel finds that Ameritech's proposed addition to Article XXIV making the rates, ~erms

and conditions ofthe Agreement non-severable should not be adopted since the Agreement contains

a significant number of issues which may become involved in legal disputes. As indicated in the

History of Proceedings section of this Decision of the Arbitration Panel, a stay has already been

issued concerning certain FCC rules approved in the FCC Order. Making the rates, terms and

conditions of the Agreement non-severable might well render the whole Agreement null and void.

While hopefully this arbitrated Agreement may withstand legal challenge, this is by no means certain.

111erefore, the Panel finds that it would not be appropriate under the circumstances to make the rates,

terms and conditions of this Agreement to be non-severable.

ISSUE 41

Whether Ameritech's or AT&T's Agreement § 25.I(a) concerning indemnity rights should

be adopted?
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DECISION:

AT&T's Agreement § 25.1(a) concerning indemnity rights should be adopted.

REASONS FOR DECISION:

AT&T's proposed § 25.1(a) should be adopted since it makes it clear that the indemnification

is limited to negligence or willful misconduct occurring during the scope of employment. Thus,

AT&T's proposed § 25.1(a) makes it clear that indemnification would not occur for incidents taking

place outside the scope of employment.

ISSUE 42

Whether AT&T's proposed additional language for § 12.7 concerning indemnification for

losses related to interconnection with other collocated carriers should be adopt~d?

DECISION:

AT&T' s proposed additional language for § 12.7 concerning indemnification should be

adopted.

REASONS FOR DECISION:

In the absence of AT&T's proposed additional language for § 12.7 concerning

interconnection with other collocated carriers, Ameritech conceivably could seek indemnification

. from AT&T for losses resulting from actions or inactions by other collocated carriers in situations

where AT&T and other carriers are interconnected with Ameritech. In such a situation it is only

reasonable and fair that AT&T's indemnification should be limited to AT&T's actions and/or

inactions. Ameritech is certainly capable of pursuing any remedies against other collocating carriers

for any losses that may occur as a result of the actions or inactions of these carriers.
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ISSUE 43

Whether Ameritech's or AT&T's Agreement Article XXVI concerning limitation of liability

should be adopted?

DECISION:

. Ameritech's Article XXVI concerning limitations of liability should be adopted.
. .

REASONS FOR DECISION:

While AT&T has indicated an intention to protect Ameritech from claims brought by AT&T's

customers, AT&T's proposed language does not clearly accomplish this result. AT&T's Agreement

§ 26.4 provides for tariff and contract provisions protecting the party filing the tariff or making the

contract and "its agents, contractors or other persons retained by such parties." Therefore, this

language does not demonstrate that Ameritech would be within the scope of this protected group

with respect to contracts between AT&T and AT&T's end-user customers.

Tariff provisions limiting the liability of telecommunications companies have long been

commonplace and remain so at the present time. For example, Ameritech's tariffs limit liability to an

amount not in excess of the carrier's charge for the affected service during the affected period plus

certain abatements and allowances for interruption. Also, these tariff provisions do not exclude

personal injury and property damage claims.

TIle cost studies which were used to develop Ameritech's proposed rates assume the liability

limits contained in Ameritech's current tariff. Higher costs would result if these limits were rendered

inapplicable to AT&T's customers. Furthermore, many of AT&T's customers will be former

customers of Ameritech who had previously been subject to tariff provisions limiting Ameritech's
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liability. Ameritech's liability exposure to an end-user who is a former Ameritech customer should

not be increased merely because the end-user chooses to take service from a competing carrier rather

than Ameritech.

AT&T claims there may be situations in which AT&T's liability will not be limited or where

the tariffprovisions limiting liability will not be honored. AT&T also claims that there is uncertainty

as to how the law concerning liability limitations will evolve over the terms ofthe agreement. AT&T

also claims that the extent tariff limitations concerning liability may be enforced is not clear.

Since what will happen in the future concerning liability limitations is unknown, the Panel

finds it should make its determination on the issue ofliability limitation based on the existing situation

rather than speculate as to what may happen in the future. While the Panel finds that when true

competition exists in the local service arena, limitations of liability may not be appropriate, true

competition in local service does not exist today. To place AT&T's customers in a more favorable

position than Ameritech customers over the issue of limitation of liability would be neither

appropriate nor fair at the present time.

AT&T and Ameritech also differ over the issue of limitation of damages. Ameritech' s

proposed Agreement § 26.3 limits liability to

"the total amoWlt that is or would have been charged to the other party by such
negligent or breaching party for the service(s) or function(s) not performed or
improperly performed."

AT&T's proposed § 26.3.I(a) would cap Ameritech's liability at the greater of:

"(I) the total amoWlt that is or would have been charged to AT&T for the service or
function not performed or improperly performed and (ii) the amount Ameritech would
have been liable to its Customer if the Resale Service was provided directly to its
Customer. , .. "
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The Panel finds Ameritech's Agreement § 26.3 to be the more reasonable provision

concerning limitations of damages. Again AT&T's proposal would place its end-users in a more

advantageous position than Ameritech's end-users. This is neither appropriate nor fair.

Ameritech proposes at Agreement § 26.5 that neither party should be liable to the other for

consequential damages. AT&T proposes to amend this section so as to allow consequential damages

where a party is liable for willful or intentional misconduct (including gross negligence). While in the

future when there is true local competition, AT&T's amended § 26.5 might be appropriate, the Panel

finds that Ameritech's § 26.5 should be adopted since it is in accord with existing tariff limitations

preventing consequential damages.

ISSUE 44

Whether Ameritech's proposed § 6.5.2 to the Agreement limiting liability for losses for

services rendered under Article VI of the Agreement should be adopted?

DECISION:

Ameritech's proposed § 6.5.2 which would limit liability for losses for services rendered under

Article VI of the Agreement to $10,000 for anyone month period should be rejected.

REASONS FOR DECISION:

Ameritech has presented no justifiable reason Wlder the Act, or the FCC's Order or the MTA

or otherwise for adopting this proposed limitation on liability. 111erefore, the Panel finds Ameritech's

proposed ~ 6.5.2 should not be adopted.

ISSUE 45

Whether the Agreement should include an alternate dispute resolution mechanism for handling
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disputes?

DECISION:

The Agreement should include an alternate dispute resolution mechanism as proposed by

AT&T. Therefore, the Panel finds that AT&T's proposed §§ 28.3.2 and 1.5(b)(3) and proposed

Schedule 28.3.2 should be included in the Interconnection Agreement. . In addition, AT&T's

proposed language for §§ 28.2.4 and 28.3 should be included in the Interconnection Agreement.

REASONS FOR DECISION:

Both parties have agreed to a "dispute escalation and resolution" procedure in which

designated representatives of management will meet to attempt good faith settlement of disPutes.

TIle parties, however, disagree over the process which is to be followed in the event that these

management representatives are unable to reach settlement ofdisputes.

AT&T proposes that in such instance, disputes should be submitted to arbitrators and be

arbitrated pursuant to the American Arbitration Association rules. After an arbitrator's decision is

rendered, AT&T's proposal provides that either party can appeal this decision to this Commission

or to the FCC provided the matter was within the jurisdiction of the Commission or FCC arid the

Commission or the FCC agree to hear the matter. AT&T's proposal timher provides that during

such an appeal to the Commission or the FCC, the parties are to comply with the decision of the

arbitrator. Ameritech proposes, on the other hand, that when the parties are wlable to settle disputes

by themselves, these disputes should be appealed to the Commission or the FCC and then be disposed

of according to the rules, guidelines or regulations of the Commission or the FCC.

While the Panel ~onsiders that there is some merit to Ameritech's proposal to appeal disputed
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issues directly to this Commission in view of this Commission's expertise in the matter, the Panel

. notes that there well may be numerous such contested disputes between various telecommunication

businesses. In view of the significant downsizing of the Commission, and in particular, of its

Telecommunications Division and its Administrative Law Judge Division, the Panel is concerned over

the Commission's present capability to handle such disputes. Use of outside arbitrators, as proposed

by AT&T, would alleviate this concern.

TIle Panel agrees with AT&T's proposal that the decision of the arbitrator should be put into

effect immediately after the arbitrator's decision even if there is an appeal of the arbitrator's decision.

The Panel finds that this would serve to avoid unnecessary appeals and would serve to assure that

the Interconnection Agreement is being fully carried out. However, if necessary, and in an

appropriate case, the Commission or the FCC could grant a stay on the imposition of the arbitrator's

decision if such a stay were warranted.

ISSUE 46

Whether AT&T's additional proposed language for § 24. I of the Agreement should be

adopted?

DECISION:

The Panel finds that AT&T's proposed additional language for § 24. I should not be adopted.

REASONS FOR DECISION:

AT&T proposes at § 24.1 ofthe Agreement that where a provision of the Agreement is held

to be illegal, invalid or wlenforceable, and the parties are after 30 days unable to reach agreement 011

replacement language for such a provision, the dispute is to be resolved by a dispute resolution
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procesS provided for in the Agreement. The Panel finds that while this dispute resolution process may

be appropriate for fleshing out details concerning this Agreement, the alternative dispute resolution

process is not appropriate for rewriting any provisions of the Agreement which may be determined-

to be illegal, invalid or unenforceable. Allowing for outside arbitrators to rewrite such provisions

would remove the impetus for the parties to negotiate a solution. Additionally, allowing for outside

arbitrators to rewrite such provisions would serve to bypass the involvement of this Commission

and/or the FCC on potentially significant policy matters.

ISSUE 47

In the event that this Commission or the FCC rejects any portion of the Agreement and the

parties after 30 days are unable to renegotiate new terms, should the dispute be referred to the dispute

resolution process established in this decision as proposed by AT&T in its additional proposed

language for § 29.1 of the Agreement?

DECISION:

The Panel finds that ifthe Commission or the FCC rejects any portion of the Agreement, the

dispute should not be referred to the dispute resolution process established in this decision.

Therefore, the Panel finds that AT&T's proposed addition language for § 29.1 concerning the

handling of rejected provisions of the Agreement should not be adopted.

REASONS FpR DECISION:

While the Panel finds that the dispute resolution process approved in this Agreement should.

be utilized to flesh out the details of the Agreement, the dispute resolution process should not be used

to rewrite or replace any provision of the Agreement rejected by tltis Commission or by the FCC.
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Such a revision should be handled by the parties and, ifnecessary, be mediated or arbitrated by this

Commission or the FCC.

ISSUE 48

In the event the parties are unable to agree upon provisions of an AmeritechlAT&T

interconnection tariff: should the dispute resolution process be used to establish such tariffprovisions

as recommended by AT&T's additional proposed language for § 29.2 of the Agreement?

DECISION:

The Panel finds that if the parties are unable to agree upon any provisions of an
...

Ameritech/AT&T interconnection tariff the dispute resolution process should be used to establish

such tariff Ilfovisions. ll1erefore, the Panel finds that AT&T's proposed additional language. for

§ 29.2 concerning use of dispute resolution process to determine tariffs provisions should be adopted.

REASONS FOR DECISION:

If the parties are Wlable to reach agreement concemmg certain provisions of the

Ameritech/AT&T interconnection tariff it would be appropriate to utilize the Agreement's dispute

resolution process to determine such tariff provisions. Such action would be within the concept of

fleshing out the details of the Agreement and would therefore constitute a proper use of the

Agreement's dispute resolution process.

ISSUE 49

In the event that proxy rates are established in this proceeding and rates are later adjusted by

the FCC or this Commission, what will be the effective date for the new rates? In the event that rates

are changed due to revisions to the Act or FCC rules, what will be the effective date for the new
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rates?

DECISION:

TIle Panel finds that the Agreement language proposed by AT&T at §§ 29.3 and 29.5 should

be adopted.

REASONS FOR DECISION:

The Panel's decision on this matter is based on the assumption that default proxies' are

reinstituted upon further Court review of the FCC's Order. The FCC Order requires states thafset

prices upon the default proxies to update the prices in the Interconnection Agreement on a

going-forward basis, either after the state conducts or approves an economic study according to the

cost-based pricing methodology or pursuant to any revisions ofthe default proxy. TIlere is absolutely

\

no mention or basis in the FCC Order for Ameritech's conclusion that new rates established by either

the FCC or this Commission be applied retroactively as to the effective date of this Interconnection

Agreement. At ~ 693 of the FCC's Order, the FCC indicates that states must replace interim rates

set in arbitration proceedings with the permanent rate resulting from separate rulemakings and

concludes that the permanent rate will take effect at or about the time of other conclusions of the

separate rulemaking and will apply from that time forward. Similarly, automatic retroactive

application of rate alterations due to changes in the Act or FCC rules is not appropriate.

ISSUE 50

If any final and nonappealable legislative, regulatory, judicial or .other legal action other than

an amendment to the Act materially affects the ability of a party to perform any material obligation

under the Act and the parties are unable to negotiate a new provision or provisions within 30 days

Page 75
U-11151 &U-11152



should this dispute be referred to the Agreement's dispute resolution process as recommended ~y

AT&T's proposed additional language for § 29.4 of the Agreement?

DECISION:

The Panel finds that iflegislative, regulatory, judicial or other legal action materially affects

the ability of a party to perform any material obligation under the Act and the parties are unable to

negotiate a new provision or provision within 30 days, the dispute should not be referred to the

Agreement's dispute resolution process. Therefore, the Panel finds that AT&T's proposed addition

to § 29.4 of the Agreement should not be adopted.

REASONS FOR DECISION:

The dispute resolution process should not be used to resolve difficulties resulting from

legislative, regulatory, judicial or other legal action. Such action is not part of the process offles~g

out details of the Agreement which would be an appropriate use of the dispute resolution process.

ISSUE 51

Whether all of the benefits provided under tIus Agreement to AT&T and Ameritech should

be provided to their affiliates if Ameritech or AT&T desire to conduct their respective business

operations through affiliates?

DECISION:

TIle Panel finds that all ofthe benefits provided under the Agreement should not be provid~d

to AT&T's or Ameritech' s affIliates if AT&T or Ameritech have obligations under the Agreement

performed by their affiliates.
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REASONS FOR DECISION: .

At § 30.2 of the Agreement, the parties agree to allow obligations under the Agreement to

be performed by an affiliate or affiliates: AT&T proposes that if affiliates are used these affiliates

should receive all of the benefits of the Agreement. The Panel finds that it is one matter to allow

obligations under the Agreement to be performed by affiliates, it is, however, quite another matter

to state these affiliates should then have all ofthe rights ofAmeritech or AT&T under the Agreement.

Furthermore, AT&T's proposed provision does not indicate whether these affiliates would be

performing all of the obligations under the Agreement or only part of the obligations. Ifaffiliates

perform only part of the obligations under the Agreement they clearly should not be entitled to

receive all of the benefits of the Agreement.

ISSUE 52

whose proposed Agreement language should be adopted concerning the administration of

gross receipts taxes?

DECISION:

The Panel finds that the Agreement language proposed by AT&T at § 30.7 should be adopted.

REASONS FOR DECISION:

TIle Panel finds that Ameritech language proposed by Ameritech at § 30.7 is vague. Taxes

are either applicable or not, there is no option. On the other hand, AT&T's language is clear, direct

and to the point and therefore should be adopted.

ISSUE 53

Whether AT&T's proposed additional language set forth at § 30.11 of the Agreement should
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be adopted? This additional language would prevent Ameritech from representing in advertising and

marketing that Ameritech is providing setvices to AT&T or that AT&T is reselling Ameritech's

services.

DECISION:

AT&T's additional language concerning Publicity and Use of Trademarks or Service Marks

set forth at § 30.11, which prevents Ameritech from advertising or marketing that Ameritech is

providing service to AT&T or that AT&T is reselling Ameritech' s service, should be included in the

Agreement.

REASONS FOR DECISION:

The purpose ofthe Act, the FCC's Order and the MTA is to assure that competition develops

throughout the telecommunications arena. IfAmeritech is allowed to claim in its advertising and

marketing that when parties receive service from AT&T they are really receiving it from Ameritech

this will undermine efforts to develop competition. Therefore, it is reasonable to restrict Ameritech's

marketing and advertising from claiming that AT&T's service is really service provided by Ameritech.

ISSUE 54

Should the Agreement permit AT&T to obtain any interconnection service or network

element which is made available to any other party by Ameritech?

DECISION:

The Panel finds that the Agreement should pennit AT&T to obtain any interconnection

service or network element Ameritech makes available to any other party. ll1erefore, the Panel finds

that AT&T's Agreement language at ~ 30.13 should be adopted?
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REASONS FOR DECISION; .

Section 252(1) of the Act expressly requires a local exchange carrier to make available any

interconnection or service or network element provided under an agreement approved under § 252

to other requesting telecommunication earners upon the same terms and conditions as those provided

in the Agreement. The availability of interconnection, unbundled access, resa.1e and collocation must

also be provided on a nondiscriminatory basis according to the Act (§§ 251(2), 251(3), 251(4), and

251(6». Section 355( 1) ofthe MTA [MCL 484.2355(1)] requires that unbundled network elements

be available "to other providers to purchase such services on a nondiscriminatory basis." Section

357( I) of the MTA [MeL 484.2357(1)] states, "A provider of local exchange service shall make

available for resale on nondiscriminatory tenns and conditions all basic local exchange services..."

TIle FCC's rule in regard to § 252(1) (47 C.F.R. § 51.809) has been stayed by the recent court action.

TIle PaI1e~ however, finds that the proposed language of AT&T complies with the nondiscriminatory

requirements ofstate and federal law and should be incorporated in the Agreement language. In the

opinion of the Panel, only if a cost basis can be advanced to justify different prices for the same

service thereby avoiding a discriminatory rate.

ISSUE 55

Whether certain miscellaneous Agreement provisions concerning disputes should be adopted

or rejected?

DECISION:

TIle Panel finds that the follo\-ving miscellaneous provisions should be adopted or rejected.

Schedule 2.2: ~2.
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~ 5 Reject Ameritech)s proposed language in first sentence.

~ 5 Adopt AT&T's proposed language in last sentence.

Section 12.8.5 Delete AT&T's proposed language.

Section 12. 12.2(d) Adopt Ameritech's proposed language.

Section 12.12.20) Adopt AT&T's proposed language.

Section 12. 12.3(e) Adopt AT&T's proposed language.

Section 12.12.3(f) Adopt AT&T's proposed language.

Section 16.3.1 Adopt AT&T's proposed language.

Section 16.6 Adopt AT&T's proposed language.

Section 16.11 Adopt AT&T's proposed language.

Section 16.13 Adopt AT&T's proposed language.

Section 16.15 Reject AT&T's proposed language.

Section 16.20.2 Adopt Ameritech's proposed language.

Schedule 1.2 Include proposed definition for Arbitrator.

Reject proposed definitions for CABS, Capacity, Conduit, Dispute
Resolution Process, Permanent Number Portability.

Schedule 9.2.3

Schedule 10.11.1

Adopt AT&T's proposed language at #2.5.

Reject AT&l"s proposed language at #8.

REASONS FOR DECISION:

There is little or no evidence on record concerning these Agreement language disputes and/or

the matters are of minimal impact. In keeping with the Commission's arbitration procedure

established in Case No. U-11134, the Panel will limit its decision on the above matters to selecting
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the position of one of the parties. The decision concerning which Agreement language should be

adopted in this Interconnection Agreement is based on what is reasonable, pro-competitive, and

consistent with the Act, the FCC Order and the MTA.

IV.

CONCLUSION AND RECOMMENDATION

The Arbitration Panel has, to the best of its knowledge, addressed all disputed issues between

the parties which have been submitted to the Panel. Although the Panel acknowledges that AT&T

and Ameritech have resolved many of the issues originally submitted to the Panel, the Panel notes at

least 80 differences between the parties in the Double Red-lined Version of the proposed

Interconnection Agreement submitted jointly by the parties and dated October 1, 1996. In addition,

there are over 60 differences between the parties on the attached Schedules to this October 1, 1996

Interconnection Agreement. Any possible remaining differences in language in the October 1

Interconnection Agreement and attached Schedules should be considered to be mere differences in

language rather than disagreement over disputed issues. TIlerefore, allY such differences should be

considered to be resolved in accordance with the Panel's decisions concerning the disputed issues in

this Decision of the Arbitration Panel.

The Panel concludes tbat its resolution of the disputed issues in this Decision of the

Arbitration Panel comports with the provisions ofthe Act, the MTA, FCC orders and the appropriate

federal rules. TIle Panel therefore recommends that the Commission approve the Interconnection
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Agreement which is to be subseqll~nt1y submitted by Ameritech and AT&T in accordance with.this

Decision of the Arbitration Panel.

THE ARBITRATION PANEL

,~rpY)di

Louis R. Passariello
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CLARKHILL
P.L.C.

ATTORNEYS AT LAW

STEPHEN J. VlDETO

200 North Capitol Avenue

Suite 600, Lansing, Michigan 48933-1321
(;17) 484-4481 (517) 484-1246 FAX

E-MAIL;emai.l@darkhill.com

November 14, 1996

Ms. Dorothy Wideman
Executive Secretary
Michigan Public Service Commission
6545 Mercantile Way
Lansing, Michigan 48909

Re: TCG Detroit Petition For Arbitration
MPSC Case No. V-II138

Dear Ms. Wideman:

Pursuant to the Commission's November 1, 1996 Order in this case, the parties were
instructed to file a complete copy of the interconnection agreement within ten days of the
Commission's Order. Ever since the arbitration panel issued its decision on October 3, 1996, TCG
Detroit and Ameritech have continued to negotiate the final version of language to be used for the
interconnection agreement. As oflast Friday, November 8, TCG Detroit and Arneritech had entered
into a firm agreement on all but two terms ofthe interconnection document, and agreed to a process
for a joint submission of that document to the Commission.

With the holiday on Monday, November 11, the date for filing of the complete copy of the
interconnection agreement was Tuesday, November 12, 1996. Ameritech received TCG Detroit's
signed copy of the interconnection agreement on Monday, and was to file the agreement with the
Commission.

At approximately 11:30 AM Central Time (12:30 in Michigan) Tuesday, November 12, 1996,
however, Ameritech informed TCG that Ameritech would not abide by its Friday-agreement on the
method of a joint submission, and refused to make a joint filing. Since only Arneritech's Chicago
counsel had the latest version of the negotiated interconnection agreement, TCG made its best efforts
to obtain a copy ofthe negotiated interconnection agreement, indicate the last area of dispute, and
transmit the agreement to Michigan counsel for filing. Despite those best efforts, there simply was
not enough time left in the day to complete the task. Ameritech did not make the computer disk
available until 4:00 PM Eastern Standard Time. Therefore, TCG Detroit was unable to make any
filing on Tuesday.

Dermic, Michigan I Birmin~ham. ;"lichigan I ;"linncapLl1is, MinnesocLl I J(aTls<.ls Cin ..\tisSl!ttTI
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Ms. Dorothy Wideman
November 14, 1996
Page 2

TCG Detroit was prepared to make a filing on Wednesday, November 13, 1996 which
included a complete copy of both the interconnection agreement and the E911 agreement, with the
areas ofdisagreement plainly marked. However, based upon our conversation Wednesday afternoon
with Mr. Celio about this filing, we will not re-file entire copies of those agreements. Instead, we
have simply enclosed with this letter copies of the two pages containing the disputed provisions,
modified to reflect the position of TCG Detroit on these two disput~d issues. Pursuant to
Commission filing requirements, fifteen copies of this letter and the disputed pages are also being
filed.

As indicated above, the parties have concluded all disputed issues but two. One issue is·
contained in paragraph 29.6 of the interconnection agreement, entitled "Governing Law." TCG
Detroit's concern is that the language as written by Ameritech has the effect of removing or waiving
the jurisdiction of this Commission, or at least certain rights of TCG Detroit under the Michigan
Telecommunications Act in situations where there is an argument that a dispute falls under the
concurrent jurisdiction of this Commission and the FCC. The enclosed filing by TCG Detroit
therefore highlights the disputed portion, indicates TCG Detroit's disagreement with Ameritech's
submission, and seeks Commission guidance on final language for this paragraph. The other issue
is Paragraph 6 of Ameritech's 911 Agreement.

! ,

At the same time that Ameritech reneged on its agreement to file a joint submission,
Ameritech also made an eleventh hour demand that an agreement for enhanced 911 services be
attached to and incorporated as part of the interconnection agreement. Although the interconnection
agreement originally proposed by Ameritech and approved by the Commission did not provide for
an E911 agreement to be incorporated as part of the interconnection agreement, TCG Detroit
nonetheless attempted to reach a final understanding with Ameritech on the terms of an E911
agreement so that one could be submitted as an attachment to the interconnection agreement.
Unfortunately, those efforts also failed, as there also remains one issue of dispute between the parties
regarding the language to be used in the E911 agreement. That dispute appears at paragraph 6.9 of
Ameritech's version of the E911 agreement, which is a provision by which Ameritech disclaims any
and all liability to any person regarding attempts to use 911 service.

As to both the "governing law" issue under the interconnection agreement and the liability
issue under the E911 agreement, TCG Detroit hopes to continue to negotiate with Ameritech and
reach a final resolution which is acceptable to both parties. In the absence of an agreement, however,
TCG Detroit would welcome Commission guidance on these issues. Furthermore, rCG Detroit
would also be amenable to Commission supervised mediation of these two outstanding language
disputes.



Ms. Dorothy Wideman
November 14, 1996
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Thank you for your attention to this matter. Should you have any questions regarding this
material, please contact us at your convenience.

Very truly yours,

CLARK HILL P.L.C.

SN/cdm

Enclosures

cc: Counsel for Ameritech
TCG Detroit
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Cemmieies, the eJliel..liv. )I_Mg... fer ll1 ,"eh ala_ ..It M wkh weh Celll.bliea. aM. .

I

) I a
t9 W h Party'. ript tp Igps'l.

zg.7 Taxa. Each Put)' pure sine trviCCS hereunder shall par or otherwise: be
responsibJe for all federal, statl:. or loc;:a1 les, u e. excise, aross receipts. transaction or similar
laxes. fees or surcharges JI!\li~ Ilai~ 0 .upon uch purchasing Party (or the providin@ Party
when such providing PartY is pennittcd pass along to the purchasing Party such taxes. fees
or surcharses), exa:pt for any tax on 'ther Party's corporate existence, status or income.
Whenever possible, these amounts shall c: bill as a separate: icc:m on the invoic:::. To the:
extent a sale: is claimed to be for resale x ex ption. the purchasing PIny shall furnish lhe
providing Party a proper resale t.lX exem ion t ific:m: as authorized or fCquired by statute or
regulation by the jurisdiction providing ~ u resal tax exemption. Pallure to timely provide said
resale tax exemption certificate: will TC. t in n exemption being Available to the: purcha..t;ing
Party.

29.8 Non-Assignment. Neirhe Pal1Y ~ay assign or transfer (whether by operation of
Jawor otherwise) this. Agreement (ar a ytiglft~ or obligations hCmlnder) to a third pany
without the: prior written consent of the mer pArty: provided lhat each Party may assign this
Agreement to a corporate Affiliate or an ntity under its common control or an entity acquiring
all or substantially aU of its assets or equi y by providing prior written notice to the other Pan)'
of suc;h assignment or transfer. Any att ed assignment or transfer that is Dot pennitted is
void .b initio. Without limiting the generality of the foregoing. this Agr=mc:nt shall be hlndin~
upon and shall inure to the benefit of the\Parties' respective successors and i55igns.

29.9 Non-Wai~er. Failure of eil.her Party to insist on performance of any tenn or
condition of this Agreement or to e1m:ise ~ny right or privilege hereunder shall not be comtrued
as a continUing or future waiver of such .erm. condition, right or privilege.

\
!

29.10 Disputed Amounts

I
9 :f)l:;ld 61.68 SV8 G1B ~
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7.0

6.7

a.a

6.9

8.10

misconduct}, wtlltJ1e in ~c:t or in tort. shall be limited to a
avdit for the actuQI 8t of'th. services or functions net panonned
or imp~Grty pGrfo ;

N8ith~.p~.rty ~~all.~~ '.8ny.ti~bility whatso~Yer to or through the
other for any indirect, special. or consequential damages,
inCluding, but not lim ed to' IO~ of anticipated profits or revenue or
other 800.nomic 1055 I" conneCtion with or IIrlsing from anything
seidl omitted or done hereunde', BYen if the other party haB been
advised of the pcsslb IIty of sUch damages.

1
I

\ .
Amerltech i. nat lilbl for the accuracy and content of CNA data
Exchange Carrier delivers to ~eritech. Rather, Exd1ange Carrier
is responsible far the ~c;curacY and content of such data and
Ameritach is the cusb!Jdian 'of ~ch data and is responsible for
maintaining the accu and ~ntent of that data 8S delivered.

i I

Except as otherwise re~Jred by law or ageed to In writing, each Party

shall maintain all book!, reCOrds, JntrBctl. instruments, data and other

documents. including ell 8CCOUntin~ records, and any other information tnat may

be stored on any computer medium (collectively, the -Records"), relating to the

performance of Its obligations under this Agreement for a period whid1 shall be

the greater of: (I) twelve (12) months, (except for mechanized records which

shall be kept for two (2). months) or(ii) each party's existing corporate records

10
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